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FILED:

AGID, J. ~-- Janéfnoe appeals the dismiséal of her
cémplaint for employment discrimination on the basis of handicap,
contending that the trial court erred in concluding that The
Boeing Company's ("Boeing") accommodation of her condition was
reasonable. Respondent Boeing cross-appeals the trial court's
characterization of gender dysphoria' as a handicap under RCW
49.60. We reverse the trial court'srdismissal of Doe's complaint

and enter judgment for Doe on the issue of liability.

'Gender dysphoria is an incongruity between one's anatomical
sex and one's perception of oneself as male or female, also known
as transsexualism. Sece -
i § 302.5 (34 ed. rev.

1983).
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Jane Doe, born a biological male, was hired by Boeing as
an associate engineer in 1978. At the time she was hired, Doe
presented herself as a male. After atteﬁding support groups and
counseling sessions for about 2 years, Doe was diagnosed as h
gender dysphoric inr 1984. Thereafter, Doe informed her family
and friends of her condition, changed her name to that of a woman
both legally and on Boeing records, and began hormone and
electrolysis treatments. Doe made numerous efforts to inform and
educate her coworkers and Boeing management about her condition
and consequent needs, providing Boeing with letters from her
physician, psychologist, and Dr. Biber, her surgeon. In March
1985, Doe informed Boeing that she ultimately planned to have sex
reassignment surggfy. _ )

Established standards for the treatment of transsexuals.
contemplating gender reassignment surgery (the Harry Benjamin V
International Gender Dysphoria Standards ("Benjamin Standards®))
require that surgery be preceded by a period of at least 12
months during which the patient lives full-time in the social
role of the opposite sex. Doe felt ready to begin the pra-
operative stage of her transition from male to female in June
1985. In conjunction with this step, on June 2, 1985, Doe
informed Boeing that she intended to begin wearing more feminine
clothing. While Doe received no sﬁecitic instructions with
respect to dress from her physician or psychologist, she
discussed such matters generally with Dr. Biber. Doe felt that
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this step was necessary to aveid dishonesty in the manner in
which she presented herself to the world. Under tha Benjamin
Standards, outward assumption of a female identity is necessary
to avoid further role confusion and psychological damage after
the surgery has been performed.

As of 1985, Boeing had no written policy with respect to
accommodétion of transsexual employees. While Boeing officials
testified that Boeing had an unwritten policy that employees were
to present themselves according to their anatomical gender at the
most recent date of hire, all employoéa were inlfact permitted to
wear unisex clothing. Boeing management thus informed Doe that
she was not permitted to wear dresses, skirts, or frilly blouses;
however, no other clothing was specifically identified as
prohibited under company pelicy.

Aé no time did Doe ever wear a dress, skirt, or frilly
blouse. Doe's immediate work group was supportive of her
transition, and there were no complaints about Doe's attire. On
October 15, 1985, however, after a complaint was made with
respect to Doe's use of a women's rest room,z Boeing issued a
Corrective Action Memo informing Doe that she was not permitted

to use the women's rest rooms or to dress as a female, and that

?Doa used a woman's rest room on approximately a dozen
occasions in conjunction with her assumption of a female
identity. After receiving the memo, she limited her use of rest
rooms to off-site woman's rest rooms at lunchtime. This issue
does not, however, factor into our analysis here since neither
party contends that this was a basis for her discharge.
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to do so might result in her dismissal or in other disciplinary
measures. Boeing management established a test to determine
whether the clothing she wore was excessively feminine; i.e., she
was not permitted to wear any clothing that would cause a
complaint if she wore it into the men's rest room. To determine
whethef Doe was in compliance with this standard, her immediate
supervisor went to her desk each day to determine whether her
"total épbearance“ was acéeptable'and made notes about what she
was wearing. On November 5; 1985, Doe's supervisor determined
that Doe's attire was uﬁacceptablc. Spoéitically, he cbjected to v
a pink pearl necklace. Doe's attire on that day otherwise passed
the test. Doe was terminated for dfessinq’in feminine attire on
that date.’ B } o
A stipulated order bifurcating the issues of liability and
damages wa; entered at trial. This appeal arises from the trial
court's decision on liability. The trial court held that Doe was
temporarily handicapped within the meaning of WAC 162-22-040 and
that "[{t]jhe conflict occasioned in the workplace by plaintiff's
preparation for sex reassignment surgery” raised the need for an
accommodation by Boeing. The court declined, however, to hold

that gender dysphoria is always a handicap under Washington law.

3This was the only reason given for Doe's termination in
Boeing records. One "customer*® of Doe's group, another Boeing
employee, complained about her on one occasion. However, Boeing
officials testified at trial that Doe caused no disruption in the
workplace and that there was no measurable decline in either the
work group's performance or in Doe's own job performance.
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It concluded that Boeing offered an accommodation and that the
accommodation was reasonable. It therefore dismissed Doe's
complaint with prejudice in its entirety.
I. GENDER DYSPHORIA AS A HANDICAP

We first address the question of whether the trial court
erred in characterizing gender dysphoria as a handicap within the
purview .of RCW 49.60. The material facts in this case ara
essentially undi;puted. The parties disagree on the legal effect
of those facts. ‘Tha manner in which a sﬁatute applies to a given
set of facts is a question of law that we review de novo.

d v ' i . 33 Wn. App. 881, 887, 658 P.2d
1267, review denied, 99 Wn.2d 1016 (1983); State v. Anderson, 51
wn. App. 775, 778, 755 P.2d 191 (1988) (an appellate court may
differ from the trial court with respect to the le;al effect to
be derived from undisputed facts).

The Washington Law Against Discrimination (RCW 49.60)
provides:
It is an unfair practice for any employer:

(2) To discharga or bar any person from employment
because of . . . the presence of any sensory, mental, or
physical handicap.

RCW 49.60.180(2). While the statute does not define "handicap,"
it delegates authority to adopt and promulgate rules and
regulations to carry out its provisions to the Washington State
Human Rights Commission ("the Commission"). RCW 49.60.120(3).
Pursuant to that delegation of authority, the Commission adoptead

26231-9-1/6

the following definition of "handicap" for purposes of
determining whether an unfair practice has occurred: -

(a) A condition is a "sensory, mental, or physical
handicap” if it is an abnormality and is a reason why the
person having the condition did not get or keep the job in
question . . . {A] person will be considered to be

i by a sensory, mental, or physical condition if
he or she is imi
i and the condition is abnormal.

(b) "“The presence of a sensory, mentali or physical
handicap” includes, but is not limited to, circumstances
where a sensory, mental, or physical condition:

(i) Is medically cognizable or diagnosable:

(ii) Exists as a record or history: or .

(iii) Is perceived to exist, whether or not it exists
in fact.

(Emphasis in original.) WAC 162-22-040(1); Phillips v. Seatfle,
111 Wn.2d 903, 907, 766 P.2d 1099 (1989).° The Commission's
definition of handicap for unfair practice claims is entitled to
greaﬁ weight as the construction given the statute by the
administrative body whose duty ‘it is to administer its terms.

Phillips, 111 wn.2d at 908; Holland v. Boeing Co., 90 Wn.2d 384,
389, 583 P.2d 621 (1978). Further, the statutory prothtions
against discrimination are to be liberally construed and its
exceptions narrowly confined. RCW 49.60.020; Phillips, 111 Wn.2d
at 908. While the definition contained in WAC 162-22-040(1) is
somewhat problematic in that, if literally construed, it would

permit virtually anyone with an "abnormal® condition to clainm

‘Enilling specifically rejected the definition of handicap
in WAC 162-22-030, promulgated to define "handicap" for a
different purpose (affirmative action), as applicable in the
context of determining whether an unfair practice has occurred.
111 Wn.2d at 907-908. .
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handicap, we need not reach the question whether the regulation
is overbroad. This case presents a medically cognizable

condition with a prescribed course of treatment. We therefore
hold that gender dysphoria is a handicap within the purview of
RCW 49.60.180(2) for purposes of determining whether an unfair

practice has occurred.®

*Boeing argues that the Legislature did not intend RCW 49.60
F° cover gender dysphoria. If that is indeed the legislative
intent, the Legislature must be the one to say so. See, e.4.,
specific exemptions from the Americans With Disabilities Act of
1990, 42 U.S.C. §§ 12208 and 12211. It is not for us to make
that determination. First, the statute on its face is not
ambiguous: thus, there is no basis for going beyond the language
of the statute. Second, even if the statute were ambiguous, the
legislative history does not assist us in determining whether or
not the Legislature intended to cover gender dysphoria. Boeing's
argument that we should regard as instructive the fact that two
amendments covering sexual orientation were proposed but not
?dGPted is not persuasivé in the absence of any evidence
indicating that gender dysphoria was included in those
amendments. Sexual orientation concerns the gender of one's
partner: gender dysphoria concerns one's own gender. They are
not the same. Note, Ll " H

i imi i + 4 Yale Law &
Policy Review, 125, 131-32 (1985).

We also decline to look to the Commission's decision in
e v, , No. SPEU-0657-79-~0 rather than to the

Martello v. DSHS
" Washington Supreme Court's decision. in pPhillips. Martello, in

its entirety, reads as follows: i

The Complainant alleges that Respondent refused to
hire her because she is ‘a transsexual, and that such
action constitutes discrimination on the basis of a
disability.

Staff recommended that the Commission find No
Jurisdiction on the basis of the Commission's belief that
the Legislature did not intend to include discrimination
against transsexuals when it enacted the disability
discrimination amendment in 1973.

Martelle is unpersuasive for several reasons. First, it simply

states a conclusion with no supporting reasoning. Second, there

is no legislative history on which it was or could have been
based. Third, it preceded Phillips which, by approving WAC 162-

7
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Under RCW 49.60.180(2), an unfair practice occurs when an
employer discharges an employee on the basis of handicap. Boeing
records reflact that Doe was terminated solely for having dressed
in feminine attire. Doe's choice of attire was a direct product
of the course of treatment indicated by the Benjamin Standards
for her gender dysphoric condition. The trial court properly
ruled that, by terminating Doe's employment solely on this basis,
Boeing engaged in an unfair practice within the meaning of RCW
49.60.180(2).

IX. REASONABLE ACCOMMODATION

Since we have determined that gender dysphoria is a
handicap within the purview of RCW 49.60.180(2), the question
arises whether any accommodation of Doe's handicap was made by
Boeing and, if so, whether that accommodation was reascnable.
The trial court held that Boeing did accommodate Doe's need to
dress in feminine attire in the following manner:

Bosing allowed plaintiff to dress in a unisex fashion

during the period in which plaintiff prepared for sex

reassignment surgary, and offered to allow her to dress

complete}y as a female following sex reassignment
surgery.

22-040(1), requires us to apply the regulation to a medically-
cognizable condition with a prescribed course of treatment.
Gender dysphoria is such a condition.

®The trial court also found that Boeing accommodated Doe in
that:
Boeing complied with plaintiff's request to change her
name to that of a female. With regard to rest rooms,
Boeing accommodated plaintiff by allowing her to use off-
site rest rooms over her lunch break during the
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Affording Doe the same rights as other non-gender
dysphoric employees misses the peint of the statute.  RCW 49.60
requires an employer to take positive steps to accommodate an

Helland, 90 Wn.2d at

388-389. Where a handicap is involved, discrimination results

employee with a handicap or disability.

from an employer's failure to take into account a person's unique
characteristics. Thus, jidentical treatment may be the source of
discrimination in the case of a handicapped employee, while
different treatment, necessary to accommodate a handicap, can
eliminate discrimination. Holland, 90 Wn.2d at 388. The

protected characteristics that state and federal discrimination

Presurgical period and by offering to allow her to use the

women's rest rooms at Boeing following sex reassignment
surgery. Boeing also protected plaintiff from harassment
and allowed her to pursue a medical leave of absence or a
transfer.
None of these actions constitutes a reascnable accommodation
because all employees were entitled to the same privileges that
were given Doe. Doe simply filled out the appropriate form to
effectuata the name change after having already changed her name
legally and on her driver's licensa. With respect to the use of
off-site rest rooms, Doe was permitted to.leave the premises at
lunchtime anyway by virtue of her position as an engineer. All
employees were presumably allowed to pursue a transfer or a
medical leave of absence if they wished or when surgery was
indicated. There is also nothing in the record to suggest that
Boeing protected Doe from harassment; rather, the facts suggest
that it was Boeing itself that effectively harassed Doe. The
members of her work group were accepting and supportive. It was
Boeing management that subjected her to daily inspections and
refused to permit her to dress in the professional manner she
pPreferred. Finally, that Boeing was willing to accommodate a
post-operative transsexual by permitting him or her to dress
according to the gender assumed after surgery should not be
regarded as constituting an accommodation with respect to pre-
operative transsexuals, since these are distinct conditions.

9
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statutes require employers to accommodate, religion and handicap
in particular, differ fundamentally from those, such as race,
gender and national origin, for which the same statutes mandate
identical treatment. The entire purpose of accommodating the
former is to take into account the differences that arise from
the demands of religious belief or from a physical, mental or
sensory condition. Helland, 90 Wn.2d at 388-89. This is unlike
the statutory protection provided toc groups who do not have
special needs. There, the legislative purpose is to assure that
they are not treated differently because of errcneocus,
stereotypical ideas about their talents, skills and capabilities.
Holland, 90 wWn.2d at 388.

Boeing did no more than apply general, uniform policies to
Doe in the same manner that it applied those policies to all
other employees.’ Allowing Doe to dress in a unisex fashion di&
not constitute an accommodation of her medically-documented need
to dress in feminine attire. By doing nothing more than simply
treating Doe in a manner identical to that in which it treated
other employees, Boeing failed to take into account Doe's unique
characteristics or to take any positive steps to accommodate an

employee with a handicap as required by RCW 49.60.180. We

"While the trial court held that Boeing had a legitimate
business purpose in regulating the dress of its employees, there
is nothing in the record or case law to suggest that Boeing's
legitimate business concerns should extend beyond assuring the
professionalism of an employee's dress. Boeing concedes that
Doe's dress was at all times professional,

10
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therefore hold that Boeing failed to reasonably accommodate the
medical requirement that Doe dress in feminine attire prior to
undergoing the prescribed surgery.

The trial court also erred in allocating the burden of
coming forward with evidence on the issue of reasonable
accommodation. It erroneously placed on Do; the initial burden
of showing that Boeing failed to accommodate her handicap or that
the accommodation offered was not reasonable. Rather, the
initial burden was on Boeing to show that the proposed
accommodation would impose an undue hardship on the conduct of
its business.

Whether an employér made a reasonable accommodation or
whether the employee's requests would have placed an undue burden
Bhillips, 111 Wn.2d at
The employee has the initial burden of presenting a

on the emﬁloyer'is a question of fact.
910-911.
prima facie case establishing the existence of a handicap and the

Holland, 90 Wn.2d at 391; Simmerman

need for an accommodation.

v, U=Haul Co, of Inland Northwest, 57 Wn. App. 682, 687, 789 P.2d
763 (1990). Once a prima facie case has been established, the

burden shifts to the employer to establish either that it did
provide a reasonable accommodation or that the accommodation

requestad by the employee was an undue burden on the employer.'

SThe duty on the part of the employee to cooperate noted by
Boeing and enunciated in Dean v, Metropolitan Seattle, 104 Wn.2a
627, 637-638, 708 P.2d 393 (1985), is not an issue in this
analysis. Even if it were, thers is ample evidence in the record

of Doe's efforts to cooparate. 1

e
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Phillips, 111 Wn.2d at 911 (any reasonable accommodation not
requiring an undue burden would be required); WAC 162-22-080(1).
If the employer meets its burden, the burden then shifts back to
the employee to show that the reason given by the employer is
merely a pretext for a discriminatoiy purpose. McDonnell Douglas
corp. v, Green, 411 U.S. 792, 802, 36 L. Ed. 2d 668, 93 S. Ct.
1817 k1973)t Texas Dep't of comm'ty Affairs v. Burdine, 450 U.s.
248, 253-56, 67 L. Ed. 24 207, 101 S. Ct. 1089 (1981);

v, W o} \'4 , 37 Wn. App. 386, 390~
91, 681 P.2d 845, review denied, 103 Wn.2d 1007 (1984).

Doe established a prima facie case by proving she was
gender dysphoric and demonstrating her consegquent need for some
accommodation of her condition. The burden then shifted to
Boeing to establish either that it did provide reasonable
accommodation or that the accommodation requested by the employee
was an undue burden on the employer. Boeing did neither. We
therefore reverse the trial court's finding that Boeing
reasonably accommodated Doe in the matter of dress, enter
judgment for Dce on the question of liability, and remand for
trial on the remaining issues.

Doe's _request for attorney fees on appeal pursuant to RCW
49.60.030(2) is granted subject to the requirements of RAP 18.1.
Blair v. WSU, 108 Wn.2d 558, 740 P.id 1379 (1987): Helland, 90
Wn.2d at 393; Pannell v, Food Servas, of Am., 61 Wn. App. 418,
450, 810 P.2d 952, 815 P.2d 812 (1991).

Reversed and remanded.
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Transsexual pilot wins right to sue airline

Was fired by Continental after gender change

By CARLA ANDERSON
Statt Writer

PRINCETON BOROUGH — Jessica R. Stearns, the
transsexual airline pilot fired by Continental Airlines
for becoming a woman, yesterday got federal permis-
sion to sue the company to get ber job back.

“Judge Helen S. Balick of the U.S. Bankruptey Court in
Delaware ruled that Stearns could proceed with her
case despite a temporary stay of all proceedings against
the company, according to her attorney, Kim Otis. Bs-
lick imposed the stay last December, when Continental
Airlines Inc. filed for protection from creditors under
Chapter 11 of the federal banktuptey code.

. The ruling paves the way for New Jersey's first court
clll:llenge by a transsexual for equal rights in the work-
Place. *

. So far, federal courts have ruled that the wording of
the Civil Rights Act of 1964, which forbids employment

discrimination on the basis of race, religion, sex or na-
tional origin, does not include transsexuals. New Jersey,
however, has one of the strongest anti-discrimination
laws in the country — stronger than the federal law.

Otis said he plans to file suit by the end of next week.

“There were a lot of other motions for a lifting of the
stay, and this was the only one that was granted,” said
an exuberant Otis. “I think it had a lot to do with the
merits of our case. | think that in balancing the interests
of Continental versus the interests of Jessica, (Balick)
really felt that Jessica had been severely harmed by this
and she wanted to see her r get results sooner rather than
later.

“Ialso think that what particularly impressed (Balick)
was that Jessica had been such a competent and quali-
fied pilot for so many years, and now is suddenly out of

work and has been unable to get work,” said Otis.

James Cato, attorney for Continental, declined com-
ment on the case.

“We don't comment on pending litigation,” he said.
“We stand by the actions taken.”

STEARNS, WHO lives in Lawrence, was hired by
Continental as John R. Stearns in 1884 In November of
1989, Stearns was told she would be fired if she followed
through with her plans, according to the case presented
by Stearns and her Princeton Borgugh attorney.

In July 1990, one month before completing the sur-

gery, she was placed on an unpaid leave of absence,
despite baving passed a psychiatric examination com-
missioned by the company and receiving a renewal of
her flying certificate by the Federal Aviation Adminis
tration.

She appealed that decision through the company's in:
house procedure. In November, three months after her
surgery, Continental fired Stearns on the grounds that
she was too much of a psychological risk to entrust with
a commercial aircraft, and that her presence in the
cockpit could prove to be a dangerous distraction to
other pilots during a time of crisis.

Yesterday’s ruling allows Stearns to sue Contmental
for reinstatement to her job, back pay and punitive
damages, but does not allow her to collect on any finan-
cial judgments she might win, according to Otis. In or-
der to do that, she would have to reappear as a creditor
before the bankruptcy court.

The ruling also requires Stearns to wait until after
Dec. 31 to undergo discovery, which is the process by
which lawyers for both sides in a case share evxdence
with each other.

Otis, however, said that provise will not affect him, as
he has already completed discovery for the case during
an in-house appeal of the company’s action last year.
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‘Transsexual pll()t :
settles lawsuit

Wednesday, June _24, 1992

The Philadelphia Inquirer

with Contmental

Jessica R. Stearns w111 be remstated as a first ofﬁcer, "
sources say. She had been fired in 1990. = —';f ‘

By Linda A. Johnson
- " ASSOCIATED PRESS

"TRENTON — A Continental Air-
lines pilot fired for having a sex-
change operation will be reinstated

_after settling a job discrimination
lawsuit.

" Sources said the settlement rein-
states Jessica R. Stearns — a deco-
rated Air Force pilot in the Vietnam
War — to the first officer job she
held as a man before ‘sex change
surgery two years &go." '

Stearns, 51, of Princeton Township,
reached the settlement on Monday
with Houston-based Continental. It
was approved yesterday by US. Dis-
trict Judge Gairett E. Brown in Tren-
ton. The terms were secret. '

Stearns, her attorney, Kim Otis of
Princeton, and Continental spokes-
man Richard Danforth all declined
comment yesterday '

A source within the company told
The Times of Trenton that Stearns was
scheduled to begin mandatory flight
retraining in Houston next week.

“I'm fairly certain that there has not
been [another} case decided favorably
{for] a transsexual in an employment
discrimination claim in the country,”
said Lisa Glick Zucker, legal director
of the New Jersey chapter of the
American Civil Liberties Union.
“They’ve all been unfavorable.”

John R. Stearns retired from the
Air Force in 1980, became a pilot for
People Express and then worked for

Continental when it took over:'the:

smaller airline in 1984. .

He was fired by Continental in July
1990, soon after notifying the com-
pany he planned to undergo surgery
‘to become a woman. His wife and 22-
year-old daughter were supportive of
his change.

“It is Continental’s position that
your intention to undergo this elec-

tive surgery is incompatible wllh
continuegd maximum cockpit and”
flight safety, and the professional
and safe image Continental must.,
present to our customers,” Continen--
tal's chief pilot, Frederick C. Abbott, .
wrote in the letter as the reason the
airline was threatening to flre, o
Stearns. - -

“It is Continental’s position that ax;
individual contemplating such a
drastic measure as gender reassign- .
ment surgery is seeking a solution to K
an underlying psychological prob- ‘s
lem which is inconsistent with Con- ¢
tinental Airline's obligation to ro- -
vide safe air trave} to the pub
Abbott wrote.

In March 1991, the New Jersey DM b
sion on Civil Rights disagreed with* '
Abbott’s assessment and found prob-
able cause for Stearns’ complaint.

The division noted that the Fed:,
eral Aviation Administration knev;
of Stearns’ surgery and approved the ", "
pilot as fit for the job, as did several“
psychiatrists.

Affidavits from two transsexual, p
American Airlines pilots said theh'
cgmpany did not consider t‘lrlng
them

The FAA's Civil Aeromedical Insti:" .
tute said that as of the time o(‘.,
Stearns’ surgery, it had approved 28‘ !
people who had undergone transsex-"
ual surgery. Not all those certificates
were for commercial pilots, '~ ;’;;

Stearns retired as .an Air F'oree

'major in 1980, after a 14-year careef .
that included flying 381 missions in .’}

Vietnam, 13 bronze stars and more‘
than a dozen other medals.

Stearns served as the presidential{
advance agent from 1972 through
1976, coordinating the travels of the,
president vice president and visit-.
ing foreign dignitaries, according to
an affidavit she wrote.
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